INTRODUCTION
The concept of the rule of law, or one should rather say some of the principles underpinning the rule of law, finds its origins in Ancient Greece (between 500 and 300 BCE) where it participated in the 'self-definition of the political community of the City'. 2 During that time of great political innovation towards Athenian democracy, the rule of law found its expression in the idea that the law could act as the most efficient and legitimate barrier against the discriminatory and arbitrary power of the ruler. 3 Aristotle himself addressed the issue in his masterwork Politics in which he compared the advantages of being ruled by 'the best man or by the best laws'. 4 One had nevertheless to wait several centuries before the rule of law was conceptualized and implemented in the context of domestic legal systems characterized by a high degree of centralization, institutionalization and hierarchization. This is particularly true if we take into account the European tradition of the rule of law and its variants: (1) the English Rule of Law; (2) the German Rechtsstaat; and (3) the French Etat de Droit. Though these three traditions obviously share common elements, the national context in which they evolved deeply influenced both their content as well as their normative nature and functions. After a thorough introduction to these three traditions of the rule of law, this chapter will explain the challenges (i.e. conceptual weakness, legal pluralism, cultural/regional relativism) as well as the prospects for the emergence of a consensus on the rule of law. It will then elucidate the extent to which the distinction between formal ('thin') and substantive ('thick') versions of the rule of law can help assess the actual state of the rule of law within a legal system.
EUROPEAN LEGAL TRADITIONS AND THE RULE
OF LAW
English Rule of Law
It is in England that the first written traces can be found of what would later be described as the rule of law. The Magna Carta that was signed in 1215 aimed to contain the power of the monarch by submitting him to the law. It constitutes, in this sense, a very important milestone in the legal and political history of England. The text of the Magna Carta was introduced under the reign of King Henry III and later confirmed by his son King Edward I. Departing from a state in which the arbitrary rule of the monarch was legitimized by law, it stated, for example, in article 39 that 'no freemen shall be taken or imprisoned or disseised or exiled or in any way destroyed, nor will we go upon him nor send upon him, except by the lawful judgment of his peers or by the law of the land'. 5 While the Magna Carta did not contain any direct reference to the rule of law, it included the seeds of two important dimensions of the rule of law, the primacy and the effectiveness of the law. 6 In the words of the Right 5 Magna Carta, 1215, s. 39, available at http://avalon.law.yale.edu/medieval/ magframe.asp (accessed 1 December 2017).
Honourable Beverley McLachlin, Chief Justice of Canada, it is the ideas introduced by the Magna Carta, namely, liberty, rule of law and democracy, 'that have made the Magna Carta one of, if not the most, influential documents of recorded history, spreading its influence beyond Britain's shores to every part of the world '. 7 It is the conflict between the Parliament and the monarchy which provided the institutional, and constitutional, context necessary for the development of the English Rule of Law. After the Magna Carta was signed, a real tension remained for several centuries on the actual meaning of sovereignty and the exercise of power by the sovereign. While it was already acknowledged that the King of England had to respect the law, the King still retained a Royal Prerogative to render justice according to his own idea of the law. It is the proclamation of Parliamentary sovereignty in the 1689 Bill of Rights that made the King truly bound by the law and prevented him from influencing judicial proceedings. 8 The Bill of Rights established the Parliament as the main source of rights which should then be protected by the courts. Courts' decisions, more particularly those emanating from the High Court of Parliament, could therefore no longer be vetoed by the monarch thanks to the principle of Parliamentary sovereignty. 9 In line with the thoughts of John Locke, the English Glorious Revolution and its outcomes supported the idea that 'established standing laws, promulgated and known to the people' should indeed bind 'whoever has the legislative or supreme power' and be truly enforced. 10 It is in the nineteenth century that the concept of the rule of law was further articulated by Albert Venn Dicey. A.V. Dicey argued that the English Rule of Law is grounded in the modus of interaction between the common law and parliamentary sovereignty. In his view, parliamentary sovereignty and the common law act as two mutually reinforcing principles of the English legal system. 11 In his book Introduction to the centre.biicl.org/documents/700_chief_justice_mclachlins_magna_carta_lecture_-_slh.pdf (accessed 1 December 2017).
Study of the Law of the Constitution, Dicey recognized three meanings to the rule of law as a 'fundamental principle of the constitution': (i) '[t] he absolute supremacy or predominance of regular law as opposed to the influence of arbitrary power, [the rule of law] excludes the existence of arbitrariness, of prerogative, or even of wide discretionary authority on the part of the government'; (ii) ' [e]quality before the law, or the equal subjection of all classes to the ordinary law courts; the rule of law excludes the idea of any exemption of officials or others from the duty of obedience to the law'; (iii) '[t] he law of the constitution, the rules which in foreign countries naturally form part of a constitutional code, are not the source but the consequence of the rights of individuals, as defined and enforced by the courts '. 12 In agreement with Dicey's understanding of the rule of law, the English tradition appears to be very different from the continental traditions of the French Etat de Droit and the German Rechtsstaat. The English Rule of Law is governed primarily by a strong emphasis on legal pragmatism and the recognition of the judge's central role in the making of common law. 13 On the one hand, the English Rule of Law clearly departs from a purely formal or normative perspective on the rule of law. The English Rule of Law is in this vein not primarily founded on the reliance on existing formal rules nor on the application of pre-existing abstract rules that would find their sources in natural law. The English Rule of Law is rather about the experience of a legal system, which in the words of P.S. Atiyah, 'requires not just that we have rules, and that government is bound by rules, but also that these rules should be based on purposes and reasons which are open to public debate'. 14 This argument reminds us of the close connection between the rule of law and the ideal of democracy: Noberto Bobbio emphasized accordingly that 'democracy is the rule of Ibid. 202-3. '. 15 In that context, parliamentary sovereignty continues to be an important aspect of the English Rule of Law. 16 On the other hand, the English Rule of Law recognizes a central role to the judge's law-making function. The stare decisis doctrine is indeed at the very heart of the English legal system: the doctrine of binding precedent identifies case law as a binding source of law that contributes to both the creation and improvement of law. 17 The independence of the judiciary constitutes therefore a central feature of the English Rule of Law. 18 In contrast to the English Rule of Law, the origins of the other European traditions of the rule of law are more recent and are not primarily characterized by their pragmatism. It is in Germany that the continental tradition of the rule of law first appeared with the development of the Rechtsstaat doctrine in the nineteenth century. France then followed with the progressive articulation of the Etat de Droit principle that emerged in reaction to the very normative conception of the Rechtsstaat. In spite of their close terminology, the German Rechtsstaat and the French Etat de Droit are two sui generis rule of law traditions whose substance and normativity have been largely conditioned by the contexts in which they developed.
German Rechtsstaat
The German Rechtsstaat (legal state) is a philosophical and theoretical concept that was developed in Prussia in reaction to the Polizeistaat (police state) of the nineteenth century. The highly normative identity of the Rechtsstaat can be understood as a reaction to the existing arbitrariness and violence in both the private and public spheres. 19 It does not therefore come as a surprise that the philosophical and theoretical origins of the Rechtsstaat can be found in Kant's reflection on justice and rights:
[A]ll Kant's efforts tend to replace the state of nature by a judicial state where war will be replaced by procedure and victory by an arbitral decision. Kant is, in his most profound intimacy and genius, the man of law. 20 In Kant's view, the primary function of the law is to guarantee every individual 'a maximum sphere of external freedom' that is a freedom vis-à-vis other individuals and the state. 21 In that context, the law aims to limit the power of the state in the sense that the state should only benefit from the executive power 'under law '. 22 It is this liberal foundation that provided the basis for the very normative approach to the Rechtsstaat developed by legal theorists such as Robert von Mohl, Friedrich Stahl and Rudolf Gneist. Within the Rechtsstaat theory, the state is based upon a Staat der Vernunft (state of reason) understood as 'the moral principles, as they emerged from the tradition of moral law and as they emerged from the tradition of moral legal theory, materialised in the livingtogether and for the living together of the people'. 23 As a morally-loaded model, the Rechtsstaat doctrine clearly goes beyond legality and engenders a form of constitutionalism that aims to realize the public reason. The norms enacted by the legal authority, imposing obligations and conferring rights upon the legal subjects are neither true nor false, but only valid or invalid; just as facts are neither true nor false, but only existent or nonexistent, and only statements about facts can be true or false. 28 The inherent relativism of Kelsen's reflection pertains to the distinction between the 'is' and the 'ought to be': 'It wants to discover only what is in the law; not what ought to be'. 29 The positivist approach nevertheless faced its own limitations and was therefore strongly condemned in the aftermath of the Second World War. The experience of the Unrechtsstaat and systemic denials of the normative character of the Rechtsstaat under Nazi Germany demonstrated the danger inherent to a purely formalistic understanding of the Rechtsstaat. It is indeed pure legal formalism that had enabled and legitimized, to a certain extent, the emergence of the National Socialist Party. In the words 24 Foqué, The Rule of Law, n. 13 above, at 5.
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Hans Kelsen, Reine Rechtslehre, 2nd edn (reprint) (Österreichische Staatsdruckerei, 1992) Jabloner, 'Hans Kelsen', n. 27 above, at 77.
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of Gustav Radbruch, '[P]positivism in fact, with its conviction "law is law (Gesetz ist Gesetz)", made the German judiciary defenceless in the face of laws with arbitrary and criminal content'. 30 In fact, according to that view, it was legal positivism that led German officials to consider as being legal rules and principles that had nothing to do with the law. 31 The defeat of the Nazi regime and the acknowledged failure of legal positivism led to a revival of the more liberal perspective on the Rechtsstaat. It is in that spirit that Post-Second World War Germany included in the Basic Law the supra-constitutional value of human dignity (article 1(1)) that cannot be amended in any way (article 79). 32 Human dignity and individual liberties are therefore recognized as pre-existing human rights that the state should not protect as determined/ objective values but rather as sui generis liberties. 33 It therefore does not come as a surprise that Post-Second World War Germany has developed a very strong faith in constitutionalism and judicial control of constitutionality. In this respect, the growing role played by the Federal Constitutional Court has contributed to the 'judicialization' 34 of German politics to the point where the Court has now become 'the ultimate guardian of both democracy and the rule of law' within Germany. 35 
French Etat de Droit
In the French legal tradition, the overarching idea to constrain state power through law finds its origins in the 1789 Revolution that put an end to centuries of monarchic power within France. The Third Constitution of France, that is the Declaration of the Rights of Man and the Citizen, accordingly introduced the values of legality (article 5), equality before the law (article 6), due process (article 7), fairness and separation of power (article 16). The effectiveness of the legal order was furthermore presented within the Declaration as a precondition for the existence of a constitutional regime (Preamble). 37 The rule of law conception that underpinned these revolutionary ideas was that the judge and the administration both have to abide by the law that is the outcome of the legislative work. 38 The concept of Etat de Droit is a direct translation of the German Rechtsstaat. Apart from the parallel in the terminology used, the French Etat de Droit is in fact quite distinct from its German counterpart. More precisely, the theoretical thinking on the Etat de Droit in the late nineteenth century should even be seen as a reaction against the very definition of the Rechtsstaat. The reason for the vigorous French critique against the Rechtsstaat can partly be found in the national context, in which French intellectual circles retained some strong anti-German feelings following the 1870 defeat. 39 The French doctrine clearly rejected the Rechtsstaat doctrine because it perceived it as an instrument to legitimize the German political regime that accorded a stronger role to the bureaucracy than to Parliament. 40 To understand the fundamental ideas behind the French critique of the German Rechtsstaat, it is Ibid. 11. 40 Ibid.
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important to point to the fact that the German legal doctrine linked the Rechtsstaat only to those issues that were relevant to the interactions between the citizens and the state. 41 It excluded de facto public administration from the judicial order and submitted it to the rules of the administrative order. 42 In contrast, the French tradition clearly recognized the legal nature of those acts pertaining to the internal organization of the state.
The clear rejection of the German Rechtsstaat by the French doctrine is best exemplified by Raymond Carré de Malberg who opposed the idea of the Rechtsstaat with what he defined as the Etat Legal (legal state). In contrast with the Rechtsstaat that aimed to protect the citizen against the arbitrary power of the bureaucracy, the Etat Legal provided that all the acts of the administration should be posterior to the law. R. Carré de Malberg defined the Etat Legal as 'a State in which all the acts of the administrative power presuppose a law to which they are attached and that they aim to execute'. 43 Also in contrast with the normative driven definition of the Rechtsstaat, he argued that the transcendental values and principles that underpin the creation of the state could not be considered as rules of law: the law should only be understood as those rules enacted by the legislative power. 44 The initial preference for the Etat Legal terminology rather than the Etat de Droit 45 testifies to the very legalist approach inherent in the French tradition. The French doctrine of the Etat de Droit has never been concerned with a search for the liberal foundations behind the formation of the state. The French Etat de Droit has rather been influenced by a more legalist thinking that defines the law as an instrument to protect civil liberties while containing the excess of democratic participation, as well as to justify the administrative acts imposed by the state. In the words of René Foqué: The value-charged dimension of a commonly supported reason gives way in the French context to a much more clearly expressed legal formalism, which is far less firmly embedded in a concrete concept of society. 46 The French approach to the Etat de Droit is, in this vein, strongly influenced by a rationalist thinking à la Descartes. 47 The state, and the administration of the state power, is perceived and defined as a rational actor whose actions and interactions with the citizens should be justified in light of the existing law.
In that context, the French history of the Etat de Droit both in the legal and political sense has largely been about the great mistrust vis-à-vis the judiciary. For a long time, the French legal system has been concerned with the emergence of a 'gouvernement des juges' ('government by the judiciary'). The idea of 'government by the judiciary' was first advanced by Edouard Lambert in 1921 when he analysed the judicial control of constitutionality in the United States. 48 The fear of a 'government by the judiciary' is particularly significant because of the magistrates' attempt to control the legislative power in the period preceding the French Revolution. 49 This experience explains why the French tradition of Etat de Droit has always been sceptical, not to say suspicious, of the idea to strengthen the role of the judiciary vis-à-vis the power of the state and its administration. 50 It is the same idea that has also for long prevented the development of mechanisms of judicial control of constitutionality within France. Though the fear of a 'government by the judiciary' has become progressively less acute since the commencement of the Fifth Republic, 51 one had to wait until the 1970s for the first significant step towards a greater control of constitutionality. During the Fifth Republic, the time 46 Foqué, The Rule of Law, n. 13 above, at 5. 47 Ibid. presents the rule of law as an 'essentially contested concept': the contestation is 'at the core, not just at the borderline' of the concept. 59 Indeed, the very marked differences between these three traditions do not only relate to their content but also to their very essence as 'evaluative' principles: 'The "true", "best", or "preferred" meaning of the rule of law depends on the resolution of contestable normative issues; disagreements are therefore to be expected '. 60 In this vein, the strong contrasts between the emphasis on legal pragmatism (English Rule of Law), normativity (German Rechtsstaat) and legality (French Etat de Droit) pose questions as to the possibility of doing comparative research on the rule of law. The meanings of the principle appear to be so diverse and dependent upon the national context that one can doubt the theoretical feasibility of reconciling these traditions around a common conception of the rule of law. The question is, in the words of Walter van Gerven, how 'to bridge the unbridgeable' when the Rule of Law, Rechtsstaat and Etat de Droit seem to be so incompatible with each other. 61 In order to provide a tentative answer to that question, it seems to be relevant to refer to the fundamental ideas/ideals that link these three concepts together; and also to demonstrate that the shift from a 'rule-book' to a 'rights' conception of the rule of law 62 could prove to be useful in order to highlight avenues for cooperation/dialogue between these traditions, which seem to be irreconcilable from a theoretical point of view.
The three legal traditions detailed above share some common characteristics despite their fundamental differences. In this respect, the rule of law served in all three of these legal traditions as a principle to discard the 'unbridled, unaccountable royal power' of the monarchs. 63 The rule of law means that the society is governed by law and that the ruler can only make his decisions according to the law while also being submitted to the law, himself. The rule of law: origins, prospects and challengesagainst the rule of man, the arbitrary power of the ruler as well as unlawful violence. It furthermore provides the citizens with concrete instruments to force state organs to act within the limits set by the law. The rule of law nevertheless does not aim to transform the unbridled power of the sovereign into an unbridled power of the legislature or the judiciary. The rule of law is, in fact, also immersed in the search for a good balance between the executive, legislative and judicial powers.
Dialogue and cooperation between these rule of law traditions could also lead to a refined conception of the rule of law by following Ronald Dworkin's idea to shift the perspective on the rule of law from a 'rule-book' to a 'rights' conception of the rule of law. The 'rule-book' definition of the rule of law provides that the power of the state and the actions of the citizens should be exercised in conformity with the rules, until these rules are changed in agreement with the procedures foreseen by other rules. 64 In the words of Dworkin, 'it insists only that whatever rules are put in the book must be followed until changed'. 65 In contrast, the more ambitious 'rights' conception of the rule of law provides that the rules capture an ideal of justice that should be recognized within positive law and be enforceable through well-defined legal remedies. 66 This second perspective has a high potential, from the perspective of Dworkin, to enrich democracy and the democratic debate:
It encourages each individual to suppose that his relations with other citizens and with his government are matters of justice, and it encourages him and his fellow citizens to discuss as a community what justice requires these relationships to be. 67 This 'rights' approach can appear as a useful way to bridge the existing gaps between the various European traditions. 68 The 'rights' conception of the rule of law has the advantage of departing from a strictly positivist, 'rule-book' perspective and of striving for a higher conception of justice within Europe. It has interestingly already been endorsed to a certain extent by the European Court of Justice (ECJ) that makes reference to broad principles such as the principle of equality and proportionality in 64 Dworkin, A Matter of Principle, n. 62 above, at 11. 65 Ibid.
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The relevance of the 'rights' conception to 'bridge the unbridgeable' is an idea proposed by Professor René Foqué. The author is very grateful for his useful comments in that regard.
order to reconcile the significant differences between legal systems falling under its jurisdiction. 69 That being said, it is interesting to look at the own experience of the European Union (EU) to support the development of an EU rule of law that would be shared by all EU Member States beyond the existing diversity described above. In fact, it is only recently that the EU seems to have rediscovered the virtues of the rule of law as one of the key values on which the European integration process was founded at the end of the Second World War. The initiation of the European integration process indeed signified the creation of an era of peace, security and economic interdependence based on a common project regulated by law. It is nevertheless only in 1986 that the ECJ, the judicial guardian of the Treaties, made its first reference to the rule of law when it stated that: [T] he European Economic Community is a Community based on the Rule of Law, in as much as neither the Member States nor its institutions can avoid a review of the question whether the measures adopted by them are in conformity with the basic constitutional charter, the Treaty. 70 It was already clear from this ECJ ruling that, being a 'community based on the rule of law', both the EU Member States and the EU institutions are to be submitted to the rule of law. concerned '. 72 In fact, according to Dimitry Kochenov, 'crucial elements of what the rule of law is essentially about are simply not part of the system'. 73 It is the 2004 and 2007 enlargement processes that really brought forward the rule of law to the top of the EU domestic agenda. The 12 new Member States 74 indeed had a very different state tradition in which the rule of law, in its Western liberal conception, had not played a major role for nearly 50 years under the rule of the Union of Soviet Socialist Republics (USSR). 75 The stability of rule of law institutions was an integral part of the political criteria that had to be fulfilled by these countries in order to qualify for EU Membership. 76 Even though the status and protection of the rule of law were discussed extensively before their accession to the EU, it is arguable that the 'constitutional liberalism and rule of law still remain weak' in comparison with the good development of elective democracy in contemporary Central and Eastern Europe (CEE). 77 In the years following the 2004 enlargement, the EU has had to face what Commissioner Reding labelled the 'Copenhagen dilemma'. 78 While the EU has the necessary instruments to assess the rule of law situation in countries during the accession process, 79 Viviane Reding, 'Safeguarding the Rule of Law and Solving the "Copenhagen Dilemma": Towards a New EU-Mechanism', Speech delivered before the General Affairs Council, 22 April 2013, available at http://europa.eu/rapid/pressrelease_SPEECH-13-348_en.htm (accessed 1 December 2017).
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Article 49 TEU makes respect for the rule of law a precondition for EU membership.
only limited tools to ensure that Member States still respect the rule of law once they have become an EU Member State. The whole accession process and political acquis retain therefore hardly more than a 'historical value' 80 after the accession. This dilemma has turned out to be particularly obvious as the EU has begun to be concerned by situations of 'rule of law backsliding' in certain Member States, in particular Hungary and Poland. 81 'Constitutional coups' have affected those two Member States, whose governments have recently attempted to systematically undermine checks and balances mechanisms. 82 These 'threats to the legal and democratic fabric' 83 of the EU forced a reflection on the rule of law in the context of the EU. The importance of the rule of law as one of the fundamental values of the EU was therefore reaffirmed in the European Commission Communication 'A New EU Framework to Strengthen the Rule of Law', which provides instruments to address threats to the rule of law within the EU. 84 The overall idea behind the Commission Communication was to fill in the gap that existed between political persuasion and the 'nuclear option' of Article 7 TEU that foresees the suspension of certain rights deriving from EU Membership in case of 'serious and permanent breach' of the values mentioned in Article 2 TEU, including the rule of law. 85 
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[L]legality, which implies a transparent, accountable, democratic and pluralistic process for enacting laws; legal certainty; prohibition of arbitrariness of the executive powers; independent and impartial courts; effective judicial review including respect for fundamental rights; and equality before the law. 86 The ongoing reflection on the meaning of the rule of law as a constitutional pillar of the EU testifies both to the importance of the principle and to the remaining gaps in its full operationalization within the EU. This paradox still very much relates to the 'dual nature of the rule of law', which combines a strong 'legal-normative weight' with a high 'susceptibility to conceptual stretching'. 87 In this case, there is considerable consensus on the importance of the rule of law as a principle that should be applied to the EU institutions and all its Member States. However, the EU has been reminded that it lacks a binding and easily operational definition of the rule of law that could enable its institutions to systematically address threats to the rule of law within its own Member States.
RULE OF LAW AND DIVERSITY OF THE INTERNATIONAL LEGAL LANDSCAPE
The last section demonstrated that, even within the EU, the rule of law remains a concept whose both substance and normative functions are still largely debated. The ongoing debate on the rule of law nevertheless does not preclude the rising importance of the principle on the domestic and foreign policy agenda of states, 88 as well as regional and international organizations across all legal traditions. 89 In this regard, the International
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Communication from the Commission to the European Parliament and Council, n. 84 above.
Bar Association went as far as presenting the rule of law as 'the foundation of a civilized society'. 90 The importance of the rule of law across legal systems can partly be explained by the fact that support for the rule of law crosses the borders between political theories. Though the reasons for supporting the principle and possible outcomes of it are diverse and sometimes point at cross-purposes, it appears that the rule of law can fit in the framework of very different ideologies and intellectual paradigms. In this respect, the two sides of the philosophical spectrum incarnated by the liberal perspective of Hayek and the socialist perspective of Marx attribute a role to the rule of law. On the one hand, Hayek's philosophy of liberty is based on the rule of law as it provides the necessary conditions for the exercise of the principle of individual freedom. 91 On the other hand, Marx kept an ambiguous and unresolved perspective on the rule of law that can partly be explained by the fact that he did not develop a fully-fledged theory of law. 92 In his writings, Marx nevertheless combined his revulsion for the law as an 'oppressive class mechanism of the bourgeois state which is determined by the economic base of society' with 'an admiration for a severely reformed and democratised form of Rechtsstaat '. 93 It is more particularly since the end of the Cold War that we have witnessed a real revival of the rule of law. From this perspective, the rule of law was very much at the heart of the Copenhagen Declaration, which was released as an outcome of the Conference on Security and Cooperation in Europe (CSCE) that took place in June 1990, a few months after the fall of the Iron Curtain. In line with Fukuyama's 'end of history ' argument, 94 this Declaration constituted 'the political blueprint for a Europe committed to democratic pluralism, free elections, the rule of law, and the protection of human rights '. 95 This revival has arguably 90 International Bar Association, Resolution on the Rule of Law (Prague, 2005) . The International Bar Association called the rule of law 'the foundation of a civilized society' in a resolution that deplored the increasing threats against the rule of law and welcomed initiatives by national courts to reaffirm the importance of the principle.
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Renato Cristi, 'Hayek and Schmitt on the Rule of Law ' (1984) '. 96 In fact, the rule of law has now transformed into a kind of global policy, which '[l] ike the state, the market and the bureaucracy, with which it is closely linked … is an institution based on Western, rational values, backed by the authority of international organizations, and disseminated across the globe '. 97 In that context, references to the rule of law have now appeared in constitutions all over the world. Direct references to the rule of law are included in the Constitution of Canada, Germany, South Africa, India and China, among others. Supreme Courts of the same states or their equivalent have also regularly invoked the rule of law as one of the corner-stones of their respective constitutional system. In line with the numerous references to the rule of law in constitutions all around the world, it is arguable that the rule of law has become 'one of the greatest unifying factors' 98 in a global legal landscape characterized by its diversity.
Here are some examples that highlight the large geographical scope of constitutional convergence towards an emphasis on the rule of law.
In the United Kingdom, the Rule of Law constitutes a key principle underpinning the unwritten Constitution. Hence, the rule of law has formally been recognized as a constitutional principle by the Constitutional Reform Act 2005. 99 The Constitutional Reform Act 2005 also strengthened a central aspect of the rule of law, that is the separation of powers between the executive, legislative and judicial powers. 100 In the same line, the House of Lords has stated that 'the rule of law enforced by the courts is the ultimate controlling factor on which our Constitution is 96 Thomas Carothers, 'The Rule of Law Revival ' (1998) based'. 101 The British Upper Chamber thereby reaffirmed the role of courts 'in defining the limits of Parliament's legislative sovereignty'. 102 The Constitution of Canada recognizes in its Preamble that 'Canada is founded upon principles that recognise the supremacy of God and the rule of law'. 103 The Supreme Court of Canada reaffirmed accordingly that the rule of law is a 'fundamental postulate' of the constitutional structure that obliges the administration to make decisions according to the law and not according to the discretionary and potentially arbitrary power of its representatives. 104 The Basic Law for the Federal Republic of Germany makes three references to the rule of law. 105 First, the rule of law should be respected for a German citizen to be extradited in the conditions set by the law (article 16 (2)). Second, the Basic Law emphasizes the German contribution to the European Union (EU) that is an organization based on the rule of law (article 23(1)). Finally, the Basic Law refers to the rule of law as an organizing principle of decentralization when it emphasizes that:
The constitutional order in the Laender must conform to the principles of republican, democratic, and social government based on the rule of law, within the meaning of this Basic Law. (article 28 (1)) In South Africa, the rule of law has played an important role in unifying the country and legitimizing the new constitutional regime in the post-Apartheid era. The principle is therefore mentioned in article 1 of the Constitution of the Republic of South Africa: Ibid.
103
Canada Constitution Act, Canadian Charter of Rights and Freedoms, Preamble, available at http://laws-lois.justice.gc.ca/eng/Const/page-15.html#h-38 (accessed 1 December 2017).
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Roncarelli v. Duplessis [1959] SCR 121, Supreme Court of Canada, 27 January 1959, at 141, available at http://scc-csc.lexum.com/scc-csc/scc-csc/en/ item/2751/index.doc (accessed 15 December 2017). The full quotation reads as follows: 'in the presence of expanding administrative regulation of economic activities, such a step and its consequences are to be suffered by the victim without recourse or remedy, that an administration according to law is to be superseded by action dictated by and according to the arbitrary likes, dislikes and irrelevant purposes of public officers acting beyond their duty, would signal the beginning of disintegration of the rule of law as a fundamental postulate of our constitutional structure '. 105 Basic Law for the Federal Republic of Germany, see n. 32 above.
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The People's Republic of China governs the country according to law and makes it a socialist country under rule of law. 111 1.5 RULE OF LAW AS A 'BUZZWORD': CONCEPTUAL WEAKNESS, LEGAL PLURALISM AND CULTURAL/REGIONAL RELATIVISM Despite the rising consensus on the importance of the rule of law, numerous critiques have arisen on the actual relevance of the rule of law as a concept. The main critiques against the rule of law pertain to its conceptual weakness, the existence of non-legal and extra-legal rules to govern society, and the elusive character of the consensus engendered by the cultural/regional diversity of rule of law traditions. It will be argued that it is nonetheless the polyphonic nature of the concept that has enabled the emergence of a consensus on the importance of the rule of law and that helps appraise the existing diversity in rule of law traditions.
Conceptual Weakness
Critiques of the rule of law point out the conceptual weakness of the concept. In fact, the concept is now so widely used in both the legal and political arenas that it has become a kind of 'buzzword', sometimes used without a well-defined substance. The rule of law is presented as the primary solution to tackle many of the contemporary problems that range from poverty alleviation, the fight against corruption, terrorism, international crimes, international security, international migration and international security. While these discourses refer to the positive effects that the rule of law might have, they hardly provide handful elements that help explain what is actually meant by the rule of law. It is the lack of theoretical rigour in the use of the concept of the rule of law that has eventually led a part of the literature to question its overall relevance. The most critical assessment of the rule of law is probably the assessment of Judith Shklar:
It would not be very difficult to show that the phrase 'the Rule of Law' has become meaningless thanks to ideological abuse and general over-use. It may
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Constitution of the People's Republic of China, adopted at the Fifth Session of the Fifth National People's Congress and promulgated for implementation by the Proclamation of the National People's Congress on 4 December 1982 4 December , subsequently amended in 1988 4 December , 1993 4 December , 1999 4 December and 2004 well have become just another one of those self-congratulatory rhetorical devices that grace the public utterances of Anglo-American politicians. No intellectual effort need therefore be wasted on this bit of ruling-class chatter. 112
Legal Pluralism
The critique on the rule of law is furthermore reinforced in a context where the possibility to rule a state only on the basis of the law can be seriously questioned. 113 The example of states or communities characterized by a high degree of legal pluralism is particularly obvious in that regard. Legal pluralism refers to the idea that the state does not hold a monopoly on norm making: 'there are plural sources of law, and it gives these sources equal status'. 114 More particularly, legal pluralism within developing countries is very often characterized by a clear absence of a consolidated legal system, the weak establishment of the legal system when compared with para-legal sources of norms, and, finally, the discrepancies between the society and the legal institutions that are very often the product of (soft or imposed) legal transplants. 115 The coexistence of legal and para-legal rules can challenge the promotion of the rule of law as a univocal source of social order and justice and thus make the promotion of the rule of law more difficult. 116 In this respect, R.E. Brooks demonstrated that some recent attempts to promote the rule of law have not proved very successful because they failed to take sufficiently into account local norms and culture. 117 At the same time, legal pluralism and para-legal rules also have the ability to strengthen some aspects of the rule of law and have therefore become progressively part of development programmes. Community-based rules can indeed strengthen the rule of law in areas where weak states and legal institutions can hardly deliver, for instance, in the field of disputes resolution. 118 Legal pluralism is also present within states with a strong penetration of the private sector. In this respect, it is arguable that private standards have also developed as a major source of norms in various fields ranging from environmental sustainability, fair trade to consumers' protection. Private standards refer to norms adopted by the private sector that function as important national or transnational regulatory instruments. Though they do not especially contradict with international or national laws and regulations -they should indeed often be seen as being interrelated -private standards have become an important new governance tool, more particularly within developing countries. 119 Private standards therefore contribute to a larger process of normative diversification in which law does not appear as the unique regulatory structure. 120
Cultural/Regional Relativism
The elusive nature of the consensus on the rule of law becomes rapidly clear when one notes the absence of a common understanding of the concept. As argued by S. Chesterman, 'the content of the term "rule of law" … remains contested across both time and geography'. 121 Political systems, along with legal culture and history, explain, to a large extent, the differences in understandings of the rule of law. In this respect, the difficulties to reconcile the so-called 'Western' (i.e. Western liberal democratic) understandings of the rule of law with other conceptions appears to be a major impediment to the emergence of a common/ universal perspective on the rule of law: For many Western states, where the process of government modernization started in the eighteenth century, this does not amount to a challenge to their identity. For some developing nations, however, that still found their internal stability, to a great extent, on ancestral patterns of life, the requirements that the rule of law and democracy establish can lead to a clash of values which it may be hard to overcome. 122 References to the rule of law within constitutions or Supreme Courts' rulings all over the world do not signify that the same constitutions or Supreme Courts attach a similar meaning to the rule of law. Depending on the constitutional tradition, the actual influence of the rule of law, as a constitutional principle, will largely depend on the extent to which the principle is integrated in the structure of the constitution, its substance, and its implementation. 123 The legal culture also influences the views as to the need to anchor the principle of the rule of law within a constitutional order. 124 The idea that constitutionalism serves the purpose to specify the state power 'by the advance imposition of rules' 125 such as the rule of law indeed strongly diverges across time and geography.
Cultural/regional diversity regarding the rule of law is finally reinforced by the fact that the rule of law, in contrast to human rights, is not grounded in a universal declaration or international agreement that would set clear benchmarks on what the rule of law actually means. The adoption by consensus of the 2012 High Level Declaration on the Rule of Law at the National and International Levels 126 potentially constitutes an important milestone in that regard. Nevertheless, the Declaration does not provide a well-detailed definition of what the rule of law actually means.
Conceptual Vagueness and the Rule of Law
While the critiques on the rule of law should obviously not be neglected, they should still not preclude the relevance of the rule of law in an increasingly globalized international legal landscape. It is very much the contested nature of the rule of law that has enabled the emergence of a consensus on the importance of the rule of law. The rule of law as a principle has not been completely captured by one specific legal tradition or culture. It has very much developed as a home-grown concept across time and geography. The centrality of the rule of law therefore opens new avenues for transnational dialogue and cooperation between legal systems. In addition to corresponding to an ideal, that is not static but part of the dynamic development of legal systems, the rule of law can serve as a 'benchmark' to attest the progresses, setbacks, challenges and prospects of legal systems in various geographic and temporal contexts. 127 In order to grasp the diversity of understandings on the rule of law, rule of law theories generally use classification tools to describe and explain the state of rule of law development within a given legal system. The reasoning is simple: the more a legal system complies with the identified core characteristics of the rule of law, the closer it is to a fully-fledged rule of law. In this process, the literature usually draws a distinction between 'formal' and 'substantive' versions of the rule of law, in other words, between 'thin' and 'thick' versions of the rule of law. 128 This distinction will here not be approached from a static but rather from a dynamic point of view in a context where legal systems are constantly evolving. While not aiming to provide a final definition, approaching the rule of law as an ideal will help determine in fine 'the nature of the specific legal precepts which can be derived from the rule of law'. 129 1.6 'THIN' AND 'THICK' RULE OF LAW 'Thin' rule of law is limited to a minimalist version of the rule of law and includes the basic conditions to have a legal system. of legality emphasized by Lon Fuller are often the fundamentals that are referred to. They include (1) a need for general rules: laws and regulations should be expressed in an abstract way and applicable to all; (2) publicity: laws and regulations should be accessible to the individuals/entities submitted to the law; (3) non-retroactivity: laws and regulations should only be applicable to situations occurring in the future and not to situations that arose in the past; (4) understandability: laws and regulations should be written in a way/language that can be understood by the individuals/entities submitted to them; (5) consistency: laws and regulations should not contradict each other and clear procedures for resolving conflicts of norms should be established; (6) the possibility for practical implementation: laws and regulations should not establish rights or obligations that cannot materialize because they are truly unrealistic; (7) stability: though changes and reforms are inherent to the daily life of any legal system, laws and regulations should not change too often to ensure foreseeability and legal certainty; and (8) good enforcement of the norms: laws and regulations should not only exist in the books but should also be applied in practice and submitted to administrative or judicial scrutiny. 130 Against the idea of 'casual positivism', Jeremy Waldron argues that the formal rule of law of Lon Fuller needs to be complemented by a procedural emphasis on the rule of law. 131 The rule of law is not only about the existence of general rules, it is also about their operationalization in the activities of the judiciary, which should respect among others the principles of fairness and due process. 132 The complementarity between formal and more procedural understandings of the rule of law does not rule out the intrinsic tension that remains between the need for certainty and the necessary flexibility when applying the law to the specificities of an individual case. 133 With these two complementary views, the rule of law becomes directly linked to the political ideals of the separation of powers and independence of the judiciary. In fact, 'no 130 conception of law will be adequate if it fails to accord a central role to institutions like courts, and to their distinctive procedures and practices '. 134 It is noteworthy that the formal or procedural guarantees of a 'thin' rule of law do not preclude of the content and quality of the norms. Whatever the content of the law is, every citizen and the state itself are bound by the law, entitled to the protection of the law and able to use the remedies foreseen by the law. The paradigmatic scope but also the limitations of 'thin' theories are well-explained by Joseph Raz who argues:
A non-democratic legal system, based on the denial of human rights, on extensive poverty, on racial segregation, sexual inequalities, and religious persecutions may, in principle, conform to the requirements of the rule of law better than any of the legal systems of the more enlightened Western democracies. This does not mean that it will be better than those Western democracies. It will be an immeasurably worse legal system, but it will excel in one respect: in its conformity to the rule of law. 135 In contrast to the 'thin' theories of the rule of law, another part of the literature puts forward the idea of a 'thick', more substantive version of the rule of law. 'Thick' theories do not only look at formal and procedural characteristics but also at the letter of the law. While not focusing only on the institutions, they also relate to the outcomes, the goods that 'the rule of law brings to society'. 136 These goods can include, among other elements, human rights, democracy, stability, equality before the law and human dignity. The starting point of 'thick' theories is therefore the limitations in the scope of 'thin' theories, as well as the assumption that the rule of law can act as a vehicle leading to other public goods. The argument is that the lack of attention paid to the content of the law makes 'thin' theories of the rule of law inadequate to grasp all the dimensions of the rule of law and the ideal of justice related to it. The conceptual limitation of the formal rule of law was already indirectly pointed out by Aristotle who recognized that while 'laws … should be authoritative … laws are necessarily poor or excellent and just or unjust in a manner similar to the regimes to which they belong '. 137 This normative distinction demonstrates that the existence of a formal system of general, understandable, consistent, transparent, nonretroactive, well-implemented and enforced rules is not sufficient from the perspective of substantive rule of law. Jeremy Waldron therefore points out that 'not every system of command and control that calls itself a legal system is a legal system'. 138 David Dyzenhaus talks about 'wicked legal systems' to describe these legal systems that have become the instruments of political regimes whose nature simply dismisses the idea of the rule of law, for instance, in the case of South Africa under the Apartheid Government. His argument and extended case-study call for the inclusion of moral elements in the consideration and reflection upon legal systems. 139 His support for a substantive version of the rule of law allocates, in addition, a particular role to judges who have to uphold a substantive version of the rule of law in order to highlight the characteristics of what is a government and a governance under the rule of law. 140 In contrast to a 'thin' understanding of the rule of law, 'thick' rule of law incorporates 'elements of political morality' 141 that vary depending on the specificities of the legal, political and social structures of a state. In the West, the political morality of the 'thick' rule of law is closely connected to the foundations of liberal democracies: 'it is a morally cherishable expression of commitments to the dignity and equality of individuals'. 142 It tends furthermore to mirror the connections and interdependence between rule of law, democracy and human rights -the so-called 'trinity' formed by three interlinked and mutually reinforcing fundamentals of Western liberal democracies. According to this view, liberal democracies based on the rule of law and protective of human 137 rights would have become 'the sole legitimate form of socio-political organization and model to be promoted globally'. 143 On the one hand, the enhancement of the rule of law is a necessary condition for the protection of human rights. 144 The level of generality of human rights requires, in fact, the implementation and enforcement of good laws, in the sense of substantive rule of law. 145 On the other hand, the rule of law and democracy appear as two intertwined and interdependent principles. In the view of the Statute of the Council of Europe, the rule of law, along with individual freedom and political liberty 'form the basis of all genuine democracy'. 146 In a democratic rule of law system, it is the society that defines its own values in agreement with the rules that regulate the political process. 147 The rule of law furthermore offers transparency, publicity, as well as guarantees in terms of equality, which are all clear prerequisites to ensure the good functioning of the checks and balances mechanisms within the democratic state. This process should not be seen as an acquis but rather as a dynamic process:
The democratic rule of law needs to be permanently cultivated: and it is because of this permanent maintenance that the state must renew its legitimacy in a broadly supported understanding of the changing society. 148 'Thick' theories are nevertheless not exempt from criticisms either. First, they exclude the possibility of a universal understanding on the rule of law since they are linked to elements of 'political morality' that are debated and sometimes contested across cultures, social and political systems. For example, the definition of justice, the ultimate value that 143 of the crowds', as opposed to the special and often technocratic knowledge of 'elites', is being celebrated. 156 Third, 'thick' theories consider the rule of law too much as an enabling factor -the rule of law leading to human rights, democracy, human dignity, sustainable development, corruption-free society, etc. -and not enough as an individual concept with specificities of its own. This instrumental perspective on the rule of law might damage the core objectives of the rule of law and its promotion. 'Thick' theories make it difficult to operationalize the rule of law and assess its development on the basis of predetermined indicators. Substantive versions of the rule of law are harder to measure as their components might conflict with each other and imply measurement mistakes and broader conceptual confusion. 157 Informed by the devastating experiences of some states such as South Africa, 'thick' understandings of the rule of law have nevertheless become widespread and are deeply embedded in the conceptual framework of the United Nations and the International Commission of Jurists.
At the UN level, the definition provided in the report of Secretary General (UNSG) Kofi Annan on the Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies in 2004 incorporates a 'thick' version of the rule of law and emphasizes that laws must comply with human rights in order to guarantee respect for the rule of law. It reads as follows:
A principle of governance in which all persons, institutions and entities, public and private, including the State itself, are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms and standards. It requires, as well, measures to ensure adherence to the principles of supremacy of law, equality before the law, accountability to the law, fairness in the application of the law, separation of powers, participation in decision-making, legal certainty, avoidance of arbitrariness and procedural and legal transparency. 158 Another well-known 'thick' definition of the rule of law is the one that was provided by the International Commission of Jurists in its Delhi 
